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oe ® Here is a device, adapted from Scandinavian
— governmental procedures, to help make sure that
The management decisions are just to employees.
1ica-
S in
or-

two

Hen-ur The CORPORATE
ities

- OMBUDSMANsing
dif-
ture

help
risk
per- By Isidore Silver of fair-mindedness with the necessities of thrift
past and efficiency. Such an impartial grievance out-

“The modern corporation is no longer merely let exists in the political world and, I would
tion a unit of economic production; it is a dispenser argue, could readily be adapted to the corporate
it in of justice.” Although this quote is mythical, it realm. It is the institution of the ombudsman.
dis- does not differ significantly from a statement The ombudsman has come to America’s star-ofit- by Frank Abrams, retired chairman of the board~~tledattentionasakindofScandinavianfairyorits of Standard Oil: tale. A superficial reading of the press (which,
new “The job of professional management is to con- these days, is filled with intriguing speculation
apa- duct the affairs of the enterprise in its charge in On the subject) could lead one to believe that
ents such a way as to maintain an equitable and work- this strangely named fellow is a knight-errant,

able balance among the claims of the various inter- © armed with great investigative and punitive
Jua- ested groups — stockholders, emplovees, custom- powers, who will save us all from overweening
full ers, and the public at large.” ? bureaucracy. Accordingly, he is conceived of

2ady ; 4 as the representative of an aggrieved citizen-
few A management ext pomis out, No Oe con Iv cutting through red tape and bureaucratic
mi exercise power effectively these days without boondoggling, reversing unfair decisions, and
int Conveying the conviction hat he does so respon- righting numerous (if not continuous) official
new ly, that 15, with Jusites, Thus fome con wrongs. Unfortunately, but inevitably, such a
tolds oops of Justice is certainly close to, if not encom- simplistic view describes a Don Quixote rather
tion. Dass ed within, the heart of COTpOTRiC awareness than a harried Scandinavian public servant.

: of its social responsibilities.
Sarg Yet corporate justice, especially to the com-

pany’s nonunion employees — as envisaged by Who He Is
or Ab Ios os meomp lete unless jome mecha- If the ombudsman is not Douglas Fairbanks,

nism to review management decisions is estab- then who is he? Wihint does he do And why
lished by top management itself. The function does he set the hearts of all “little men” aflame?
of such a mechanism would be to asic onde wp, ohudean quite simply, a person of
partial outlet for an employee's dissatisfaction some eminence, learned in the law, who is ap-
with decisions adverse to him. If the corpora- pointed by a legislative body to inquire into
imiEw provide fair and equal fretiment to complaints against administrative officials and
emplovees, it should ideally combine the virtue to make periodic reports about his findings. He

"Quoted in “Have Corporations a Higher Duty than is responsible only to the appointing authority.
Poe Porn Avge ee p. 98, Ey fo 3h The ombudsmen who now operate in Swe-
a York, McGraw-Hill Book el er den (where the system started in 1809), and in
paperback edition, 1959), p. 75. Denmark, Norway, Finland, and New Zealand

a

ri
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‘much more recently) have varying powers. In budsman has become transformed into whole- tions gi
Sweden, for instance, the ombudsman ‘is em- hearted acceptance. Walter Gellhorn, the lead- conflict
powered to commence prosecutions against offi- ing authority on the subject, concludes, “The corporacials who have violated the law in particular~~ombudsman’sworkhasindubitablyhadatonicance,Iadministrative situations. In Denmark, he can effect upon public administration.” * tions, ¥
comment on the quality of administration and oo in our
suggest better administrative methods. In all Prescribed Limitations fons 1
countries, he is empowered to investigate the Much of this acceptance of the ombudsman corpord
basis of any decision, whether or not there has is engendered by certain prescribed limitations networl
been a complaint, and to make his findings pub- on his authority. He can only investigate and decisiof
lic. The system has been favorably commented recommend; he cannot reverse particular deci- explan’
on by those Americans who have studied it, and sions. He cannot attack an exercise of discretion be arb
it is the subject of much serious discussion in (except in Norway, where he may find that a often,
respectable political circles. particular decision is “unjust,” and in New under

Zealand, where he may think it is “wrong”). He ently
Manifold Advantages cannot make policy decisions, although he is blush

Although he has no power to change any de- empowered to make recommendations for policy be no
cisions, the mere possibility of criticism by the changes on the basis of his investigative find- One &amp;
ombudsman encourages administrators to find ings. The available evidence indicates that the A
sufficient reasons for their decisions: Some policy recommendation aspect of his function fn
countries publicize the ombudsman’s findings, is the weakest; thus, his primary role is to act ri,
and this imposes yet another constraint. Obser- in limited defense of the little man” against and ¢
vations seem to confirm that administrative de- the arbitrary “bureaucrat” and not to reform under
cisions are often made more thoughtfully now basic procedures. questi
than in pre-ombudsman days. to ma

The ombudsman has the great virtue of be- Why Justice Is Needed TH
ing “visible.” Persons aggrieved by administra- LLtive decisions know that there is someone they Lest anyone doubt the necessity of providing ing ¢
can turn to for impartial investigation. They justice to employees, let us pause a moment. every
may not know where else they can go in the There are two primary reasons for this need: M
bureaucratic maze, but the ombudsman is there. (1) Management itself genuinely believes the hon
Generally, even when the political ombudsman corporation has evolvedso that it is now a socially
dismisses a particular claim as being insubstan- responsible institution. Understandably, however, i
tial, he satisfies the claimant's desire for a full there is some confusion about the precise meaning fy 4
and fair investigation, although the investiga- of justice in the corporate context. toy
tion itself may only consist of an appraisal in an (2) It is clearly in the long-range interest of
office and a courteous letter denying the claim. the corporation to seek mechanisms to effect em- wh
Thus the raw edges of conflict are rubbed plovee justice. If justice is a dominant value of conf]
smooth, and in human affairs this-is no incon- American life, there can be no question that cor- De
siderable achievement. porate employees bring this value into the office in bigu

The ombudsman also serves to vindicate ad- the morning and leave with it at night. Employees our
ministrative decision making where such deci- i Justice in their lives an 4 cannot arp trarily con

a me et rid i ivorce their existence jnto “work” and “leisure orgd
Sony just. Interestingly, most administrative components. People do not create such simple Le
decisions, even the contested ones, are reason- categories, in either their conscious or their psycho- Thé
able. The Danish ombudsman, for example, logical lives. An employee who feels that his legiti- ned
censures officials in only 5% of the cases before mate grievances are being justly dealt with cannot 01
him. Indeed, he takes only 15% of the com- help but be a better employee. and more impor- s
plaints submitted. Extant information clearly tantly, a better citizen. Pr
demonstrates that administrators now regard 03
the ombudsman system as a protective device — Existence of Conflict cq
rather than a hindrance at worst, or a nuisance Another reason why justice is needed is re- :
at best. Since most of the investigated adminis- lated to what might be called the “communica- Un
trative decisions have proved to be just, the s Ombudsmen and Others (Cambridge, Harvard Uni- ”
initial bureaucratic antipathy toward the om- versity Press, 1966), p. 36. Y-
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tions gap,” which often creates organizational corporation with great expectations; they wantconflict. Indeed, one of the great problems of~~moreintellectualcomforts—intheformofcorporate life, and a cause for frequent griev- autonomy and responsibility — than their pre-
ance, is not the unfairness of management ac- decessors desired. They want to do “meaning-
tions, but the inexplicability. It is ironic that ful” work and to have their work respected by
in our overcommunicative society, communica- their superiors. These desires are not unrea-
tions breakdowns frequently occur. Even in sonable, and they must be recognized if the
corporations — where internal communications corporation is to retain a fair proportion of these
networks are the lifeblood of their activity — educated employees.
decisions are sometimes made without adequate Further, professional people such as lawyers,
explanation. Often, such decisions appear to accountants, and scientists are imbued with
be arbitrary when in fact they are not. Equally professional goals which include peer esteem,
often, work discontent is caused by a lack of job integrity, and opportunity for research. But
understanding as to the reasons for such appar- these goals often conflict with corporate goals
ently unfavorable decisions. Even what at first based on other considerations (the need to meet
blush appears to be “insubordination” may well competition or the need to control the inno-
be nothing more than a communications gap.  vative process). Neither of these sets of goals
One arbitrator observes: — professional and corporate — is good or

2 “Authority is exercised by people. Insubordina- bh Lu So both wi Dray, wd iB (i ey
ol tion is always man against man. It involves tem- ciligtion is o leghimate concen of COIparaes
} pers, personalities, problems of communication, management. Astute management should rea-
4 and differing points of view. Did the employee sonably: move to meet the expectations of pro-
1 understand the order? Did he realize beyond all fessional employees, despite those inherent con-

question that he was violating it? . . . Did he try flicts with corporate goals. Often, of course, this
to make amends . . .?"* does not happen, and the professional turnover

. C rate mounts.

: The failure is by no means one-way. “Clear- Even beyond the issue of conflicting em-
1g ing the air” is frequently more efficacious © ployee-company goals, contemporary managers
ne. . everyone involved than “changing the decision. of economically powerful modern corporations
hs Management should not, and generally does are currently pondering the problem of decid-
he po deceive itselfabout the existence of con- jpg to what primary ethic the company feels

Aly ict within organizations. The wise corporate jtself bound. Is its duty to the shareholder? If
er, manager recognizes the existence of conflict 5 how can management justify charitable con-
ng (what the employee's superiors in the organiza-  grjbutions which result in a lessened dividend?

tion want him to do and what others who influ- 1g there a duty to the community in which the
of ence him want him to do) and job ambiguity company operates? If so, can management ever

m- (what he is supposed to do). These forms of ve a plant from a town dependent on it? If
of conflict result in stress (not only job stress), and 4. community is in the South, should manage-

or- recent studies confirm this: “Contlict and am- ent adhere to local mores and not hire Ne-
» in biguity are among the major characteristics of aroes, for instance?
ees our society, and . . . are among the unintended Perhaps one answer to the problem is to rec-

pi FNSO 2£ . . . the growth of large-scale ognize a duty to these and other groups, but to
iple The existence of conflict does not end there argue that the primary duty is to 0 STiIRYISe
pli The ods corporation finds itself greatly ta itself — to ensure future growth and continued
giti- : need of ever more skilled and, indeed, profes- i as a profit-making supplier of gas
not ; : : and services.

por- tional employees. : A modern Spiers Im Of course, management perceives other goals
ply canant mosimizs Us economic and techno- hich take precedence over profit. The corpo-
Logical goals without an educated, intellectually ion pays taxes because what is good for society
equipped cadre. Educated people come to the is good for the corporation. It contributes te

re- + Orme W. Phelps, Discipline and Discharge in the charity both because it is “right” to do so and

ica- Unionized Fi (Berkeley, University of California Press, to enhance its image and sense of participation
Uni- toy oy x ha et al, Organizational Stress (New in the community. It pays dividends to retain

York, John Wiley &amp; Sons, Inc., 1964), Dp. 3. favor among present shareholders and to make
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itself attractive to potential shareholders. It not have the time to investigate the facts. Also, pute!
curbs its own initiatives to avoid costly economic an executive approached at a particular moment what
and legal battles with others (and also because by a particular employee may lack the informa-
it recognizes its substantial economic power). tion to determine how other employees similarly Infd

Surely, there is as great an interest in satis- situated have been treated. Moreover, however C
fying employees, and that interest should prop- great his goodwill and sincerity of interest, the infol
erly be countervailing to any interest in short- average executive may simply be unequipped to cond
term profits. Indeed, an interest in long-term deal with the ramifications of an apparently play.
profits may be more directly enhanced by recog- innocuous complaint. ~~. man
nizing the claims of its employee-citizens than On the other hand, the inclination not to tem]by acknowledging some of the previously men-~~wasteanexecutive'stimewithatrivialcom-courtioned demands. plaint may result in an employee's acquiescence of ir

to the adverse decision — and increased per- he
sonal tensions. i micl

Current Procedures Beyond these factors, there is always the be a
Given the need for corporate justice, is an imponderable middle-management ethic that a Y

ombudsman necessary? Does the corporate com- gentleman does not resort to these procedures, own
munity presently have the mechanisms for dis-  €VeD if they are available. If a subordinate finds sont
pensing equity? Are other grievance institutions himself unable to work out a decent relation- serv
available? There is little hard information on Ship With a superior, he may quit (or at least pora
hand, since grievance procedures, if any, are seek a transfer) before overtly challenging man- deci
kept flexible and informal. Apparently, particu- agement authority. Certainly, an outstanding sinc]
lar grievances are resolved by (a) “grinning” (or characteristic of all management appeal systems, pord
grudging) and “bearing” them, (b) resigning including those discussed in this article, is the whi!
from the corporate community, or (c) using failure to utilize them, often in situations fully poli
available “political” means within the corporate appropriate for such use. Here, both the corpo- men
hierarchy to compel a reversal of the adverse ration and the employee suffer in the name of a hh
decision) dubious ethic. Also, there may be a belief that whe

None of these existing grievance mechanisms future promotion may depend on not using the schd
are desirable, from either the corporation’s or available system. Son So «
the employee's point of view, since the likely While some corporations have institutional- fl
results are impaired efficiency, in (a) and (c); ized other forms of appeal, such as a one- or two- uni
costly retraining, in (b); or fellow employee or step review of initial management action, the sion}
immediate superior resentment, in (c). Clearly, effectiveness of these procedures is always ques- the
the ends of corporate justice are not satisfied by tionable. Such systems tend to be rigid and G
these unpleasant alternatives; in addition, eco- time-consuming for all involved, and the ha- hi
Aomic. costs are increased. rassed judge, rather than take the time necessary ae

to review the case thoroughly, often makes the tray}
Formal Systems all too human choice to substantiate a lower- Ws

Some corporations, including IBM, utilize Jove] gael a 2 lowerion Sop judy
the famous “open-door” policy, whereby ag- ig Shas °F 0c 2 strom &gt; 0 &gt; A on I
grieved employees are encouraged to step in and I SS mgve re £38 te paliical copvbliasinan tice!
see some executive (or perhaps even a member Bhyeryes: bud
of the board of directors). “The first decision, even if made at a relatively wast

The significant question here is whether the low official level, tends to generate its own de- sim
procedure is effective; and, lacking hard evi-. fenses. ... The official bias is toward maintenance mes
dence, the pragmatic answer would seem to be of the original decision, and accordingly an objec- vitalno. An employee who feels he has a legitimate~~tionmustgenerallybeartheonusofdemonstrat-shotgrievance may not necessarily know where to ing manifest error. . . ”¢ vah-
go. He may accost a harried executive who, in oy
effect, shrugs him off. He may be confronted Even more lamentable, there is no fact-find-
by a superior who may not wish to “weaken” 18 mechanism to resolve the more serious dis-
a position taken by another manager. If a par? * The New Zealand Ombudsman, as quoted in Gell-
ticular factual dispute exists, an executive may horn, op. cit., p. 146. cor
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so, putes; indeed, it is often difficult to ascertain sponsible? What are the limits of his functions?
ient what the first supervisor regarded as a “fact.” If corporate justice means that an aggrieved em-
ma- ployee must be provided with a fair and effec-
arly Informal Appeals tive means of stating “his case” to an impartial
ver Corporations frequently operate according to person who has investigative powers, then it is
the informal, rather than formal, procedures. It is clear that the ombudsman must be understood

d to conceivable that personnel departments might to be just such a person. Hence, he must bently play crucial roles, especially where the ultimate~~“of”ratherthan“in”thecorporation.Ifthe| management sanction — dismissal — is con- ombudsman is thought of as just another man-
to templated. Some corporations might require a agement functionary; then his most important

om- % countersignature of the vice president in charge attribute — that of perceived impartiality —
mce of industrial or personnel relations under these is destroved.
per- circumstances, and a “strong” vice presidentmight well “fight for” someone he believes to~~Chancellor'sRolethe be a victim of caprice. In addition, the ombudsman must be thought
at a Yet the few studies on the subject, and my of as something more than a mere “stage” in a
res, own personal observations, indicate that the per- dispute-resolution process. He must be deemed
inds sonnel department generally regards itself as a to represent the ultimate decision-making au-
ion- service adjunct to the other divisions of the cor- thority in the corporation, and he can only do
east poration. Rarely does it seriously question a this if he is a member of the president's per-
1an- decision from the “line” — and justifiably so, sonal staff. The president of the corporation is
ling since it has no independent role within the cor- recognized (in both corporate and political SO-
‘ms, poration. In fact, many of the corporations ciety) as the embodiment of the corporation.
the which have attempted to institute an appeals He is the ultimate authority within the corpo-
ully policy do not even use the personnel depart- ration and stands in much the same position as
cpo- ment as a primary feature of their system. did the medieval king to his society.
ofa In sum, corporate appeals procedures — The prerogative of the medieval king extend-
that where they exist — are ineffective. As one ed to the rendering of “justice,” to the grant-
the scholar of the subject puts it: ing of clemency even where justice had been

“In recent vears, a few firms have introduced a achieved, andto the exercise of the “conscience”
mal- form of appeals procedure which permits non- of the state. The same is true of the corporate
two- 4 union employees to question management deci- president; by virtue of his position and author-
the © sions, but the number of these firms is small and ity, he is perceived to be the conscience of the
ues- the handicaps great.” ” corporation. Just as the king exercised his pow-
and : CER } i ichi J

7 Clearly, then, corporate justice is not being to dispense justice through a chancellor, SO
a 3 : ? rs he ; the president needs someone with the time and

; achieved. This is not because of existing arbi- Aes: : Sigh :
sary a Hg facilities to conduct investigations, and to ren-h ; trariness or maliciousness, but because of a lackthe © der advice. In effect, the ombudsman would‘ of knowledge — both of facts and of defined a :
wer- : , stand in the role of chancellor to the president.toc] standards by which human conduct is to be : :
Jecr- jodaed The role of the president itself must be more
f on x S . : ov . . . oe . =

{ It must be emphasized that corporate injus- than farmalfssic, White P olftical Sodiaty pio
man ep : i vides the means to review administrative de-

i tice is not the primary reason for having an om- os : : ;
cisions which substantially affect the lives andbudsman. In New Zealand, “The ombudsman i ns

} i liberties of individuals, such safeguards do notively # was created not to clean up a mess, but, rather, : in
/ 3 ns : exist on the corporate level. . Whereas politicalde- 3 simply to provide insurance against further i

2 "3 ; Lia decisions. often affect only a portion of a per-
ance § messes. Preventive medicine is often more ls ial Intotosis. oF coinotats  decie:
bjec- = vital than harsh cures. Corporations can, and Soh § total Inte ; Poa! on my
htrat- “2 affect his continued presence in the organiza-: should, regard the ombudsman proposal as a Yi

£ a tion or even his future chances for gainful em-S valuable device to prevent future injustice. ; :
£ ployment. Since most corporations do not pro-

ind- 3. i vide any formal means of appeal and reconsid-
diss Where He Fits In eration of particular decisions. and indeed are
Gp ~ How would the ombudsman operate in the *DHelps, op. it. pe 5

corporate context? To whom would he be re- ® Gellhorn, op. cit., p. 103.



82 HBR May-June 1967
seldom geared to do so, the role of the president them, and to make the initial determination of as a
becomes crucial. whether they fall within his competence. As then

The corporate ombudsman must be a mem- an arbitrator has said, “Whether a man has a i 3
ber of the president's personal staff to ensure grievance or not is primarily his own feeling knov
prestige. He must have an independence simi- about the matter. Generally speaking, if a man forb|
lar to that enjoyed by his political counterpart. thinks he has a grievance, he has a grievance.” * of 3
In corporate terms, he must have a long-term This power to assume jurisdiction is vital; lega;
contract at substantial pay. In a fundamental it assures every employee (within certain cate- ishm
sense, he should function as the “eyes” and  gories) that the complaint will be looked at and If
“ears” of the president and should acquaint will not merely be dismissed out of hand, with fore
higher management with the problems he per- no explanation or a feeble statement relating to whe
ceives at lower levels. A wisely used ombuds- jurisdiction. It assures even the employee whose or is
man would serve as a source of information complaint is dismissed that his particular case the |
about personnel problems. (This is often true at least has been looked at. Most importantly, Gell|
of the role of the arbitrator in union-manage- having broad powers frees the ombudsman from pear
ment disputes.) In addition, of course, the om- getting embroiled in arguments about his juris- cept!
budsman would be management's conscience. diction and the inevitable discords and irritants deal

which follow jurisdictional determinations. omb,
Broad Authority distil

The ombudsman’s powers should — within How He Functions acqu
their proper sphere — be broad. Therefore, Dog
he should have the authority to investigate any Once he assumes jurisdiction and decides
written complaint by any aggrieved employee that a complaint is meritorious on its face, his O
(with certain exceptions to be discussed later). power to act should parallel that of his political gived
And he should also have the authority to dis- counterpart. Thus he may call for the employee ac bd
miss any complaint, with or without a hearing, file if the question raised can be answered by myo
subject to the duty of stating reasons for such an examination of that record. He should have shou
a dismissal in writing. the power to obtain that information. rulir

The value of detailed, complete, and informa- If a factual dispute is involved, the ombuds- and
tive answers to a complaint cannot be over- man should be able to call in company witnesses nilooked. Management literature is replete with~~forinformalconferencesinanonadversaryset-viou!statements to the effect that “no one ever actual- ting. (If the problem involves technical consid- 15 r¢
ly told me what they expect of me.” As one erations — such as measurement of the quality to it
analysis concludes: of work — the ombudsman should be able to Teco!

“Much as he would like to ‘do right’ by the or- call in amy technical Supers fron within on # iganization, [an employee] does not know what do-~~11€¢€SSaIy,fromoutsidethecorporationforhisiiiing right means. Moreover, he learns only in- opinion.) On the other hand, if the facts th |
directly that he has failed; his job is taken away remain in dispute, an adversary confrontation 1
without explanation, or at least one that he can might be called for, and the ombudsman might hat
understand and accept. It is perhaps understand- act as “devil’s advocate” for both sides. At any men
able that his feelings of helplessness and futility stage of the process, the ombudsman should for
are expressed with a touch of bitterness.” ® have the sole discretionary power to dismiss the corpl

complaint that
Where two “languages” are spoken, the om- Prat the |

budsman’s most vital role may well be that of Policy Interpreter as irlInterpreter. Fr ik
Why this virtually unlimited power to enter- After a complaint is filed, the ombudsman If

tain complaints? As we shall see, his function must ascertain and interpret corporate policy man
requires that certain types of complaints be dis- 2% the matter at issue. For example, perhaps Loi
missed. But this is far different from arguing the practice of the corporation has traditionally eythat he should not have the power to entertain~~PeentopermitacertainformofconductwhichrendTah Te technically breaks a rule. If the rule is now to Te)ix a Elkouri, How Arbitration Works be myoked Boast particular Indiv Bchual, thers 7 |
(Washington, Bureau of National Affairs Press, 1952), Should be a reason for such deviation from the
p. 65. traditional practice. If the corporation decides,
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of as a matter of policy, to enforce the regulation, reconsider any of his recommendations, on the

As then the employees should be forewarned about request either of the manager or of the ag-
38 it. Since corporate “law” consists of what is grieved — and he may find that he should
ing knowingly tolerated as well as what is formally change the recommendation in the light of a
1an forbidden, fairness demands that prior warning new perspective. )
Pie of potential violation be afforded. Thus the Of course, this procedural flexibility should
tal; legal principle of nulla poena sine lege (“no pun- never be thought of as a convenient means of
1te- ishment without law”) should be honored. placating an irate manager. The intrinsic value
ind If a particular manager is attempting to en- of the system is severely undermined if the om-ith force what he conceives to be corporate policy=budsmanquakesinthefaceofamanagerial. to when, in fact, such policy either is nonexistent storm. On the other hand, the ombudsman
ose or is not adhered to, then the ombudsman has must often be a politician — in the legitimate
ase the duty to point thi§ out. Indeed, to quote sense of the word — and if he can achieve
ty, Gellhorn again, his “greatest effectiveness ap- a particular goal indirectly, he should do so.
om pears in cases that involve departures from ac- After all, a respected politician is called a
ris- cepted norms, and not in cases where he must statesman. -
nts deal with clashes of values.” '* In short, the In cases where the manager contests the rec-

ombudsman should function to clarify true, as  ommendation, the ombudsman may refer the
distinct from formal, corporate policy, and to entire matter to the president. At that point
acquaint the unknowing with that policy. the ombudsman’s function ceases, and the final
 outcome lies within the president's discretion.

des Decision Recommender Of course, the president may call on the om-
his Once the ombudsman makes a ruling in a  budsman (a) to explain or to amplify the rea-
cal given case, he should write it down and submit soning underlying the recommendation, or (b)
vee it both to the complainant and to the. manager to consider possible revisions or novel factors
by involved before the president ever sees it. It that might change the recommendation. And

ave should be remembered that the ombudsman’s the ombudsman may choose to do so, just as the
ruling is cast in the form of a recommendation, president may choose to follow or to reject

do and its only value is persuasive. The reason for the advice which he is offered. The two func-
ises initial submission to the disputing parties is ob- tions, recommending and deciding, remain com-
Sats vious: they may well concede that the “decision” pletely separate, and no power in the world
id is reasonable and voluntarily agree to adhere should force one on the other.
itv to it. Sometimes, and this has occurred, his
£5 recommendation contains additional facts to Complaint Denier
i justify an ultimate reversal of the original man- Ii the ombudsman decides to deny the com:

his agement decision. ; plaint, then the matter is ended. Although in
cts Agreement is likely, since most disputes are ome jdeal sense it might be desirable to per-
ion the result of (a) misunderstanding about the jt the employee to “appeal” over the ombuds-
ght nature of the initial action taken by manage- 101s head, this would be valueless to the corpo-
\ny ment, (b) lack of knowledge of the factual basis ration. It would diminish the importance of
ald for the initial decision, or (c) a misunderstood he ombudsman; he would come to be regarded
the corporate policy which constitutes the basis for a5 only the first step in the corporation’s appeals

that decision. There can be little doubt that procedure, rather than as the focus of that pro-
the primary function of the ombudsman here, cedure. Since most complaints are insubstan-as in political life, is simply to clarify the basis~~,]anyinstitutionalizedformofappealwouldan for a particular and generally correct decision. serve to duplicate unnecessary work and would,

icy If the manager disagrees with the ombuds- jy effect, constitute a return to an inadequate
ps man’s finding, he may wish to hold a conference open-door policy. |
ly for the purpose of presenting more facts or to Perhaps a fastidious president, concerned
ch argue that there is an error in the ombudsman’s it}, the problem of who serves as the “con-
to reasoning. This is perfectly compatible with  gejence” of the “conscience,” would request the

ere the ombudsman’s functions and should be en-  hyudsman to submit copies of all denials of
the couraged. The ombudsman, in turn, should complaints to him. Thus an occasional uncon-
es. 1 Op. cit., p. 44. scionable decision (and ombudsmen are doubt-
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lessly capable of making them) might be over- determination.” ** For example, a mandatory allow
ruled by this informal method. policy of retirement at age 65, operating equally the 4

(or unequally) but rationally, should preclude yi
: : laims by the production manager who wants to etteSpecific Boundaries g y hey 5D stay on after 65. Policy questions such as this thatCertain formal limitations should be imposed~~aresimplybeyondthereasonablescopeofanyagenon the ombudsman’s authority. For instance,=POWerSconferredonanombudsman.ing¢two classes of employees automatically excluded Yet there may be an area where the company crefl

from the system would be unionized personnel has a general policy which works a particular : Ww
and top management. - hardship either on an individual or on a limited ity a

group of individuals. Here the ombudsman ager
Exempt Personnel need not necessarily dismiss a complaint. For not *

Top management — a term including cor- instance, in a company which has a mandatory be ri
Oo . . .

porate officers and divisional vice presidents, policy of job relocation as new plants or offices the
and somewhat ambiguously including others different cities open up, all staff employees shodbeyond them — simply functions too intimate-~~2I€subjecttorelocation.Butifaparticularacticly with the president to come under the ombuds- employee has a strong reason for contesting man
man’s jurisdiction. At the top management such an assignment (e.g., if he has already fn
level, the relationships are too personal, the con- moved twice In the past four Years, or he has a If th
flicts too broad, and the standards for question- sick relative and someone else in his department tous’
ing judgments simply too ill-defined for an om- Can more readily be moved), any grievance on is tH
budsman. To turn to a political analogy, the that issue falls within the jurisdiction of the Flo

y J : ; 2D oF

president of a corporation is to his top execu- ombudsman. Te
tives as the President of the United States is to Note that the essential differences between P
his Cabinet. The subordinates in cacly case are. Lhe. two situations Just discussed involve a gen- woul
the president’s “men” and serve only at his plea- eral corporate policy applicable to all (manda- comsure (although the corporate board of directors~~LOTYage65retirement)andapolicyapplicabletimemay have an additional role here). to only a limited group (those who are actually rate

Jurisdictional coverage at the top level by an asked to move). In the first case, the policy is is.¢
ombudsman would embroil him in the kind of defeated by granting a particular claim; in the Hov
fundamental battles that are beyond the scope second, it Is not. ; nH four
of his position. After all, he functions to carry But policy issues are of little significance in bec
out corporate policy (or to define it in narrow the corporate context, since most problems arise thed
situations) and not to participate in its creation. because of the exercise of management discre- that
Just as the U.S. Supreme Court never enjoins a £00. Policy is often stated broadly, but its im- exay
war, so the ombudsman never interferes with plementation is generally discretionary. Thus I
the fundamental decision-making rights of top employees are urged to act in the “best inter- expt
management. - | oops of the Company nt what does this mean? agel

For equally compelling reasons, -employees Who defines it: W hat standards are being gair!
subject to labor union contracts that contain used? These questions of discretion constitute alto
orievance procedures are also exempt. They the vast majority of present personnel problems, 5%
already have a system which affords a consider- and they would certainly constitute the focus of g
able degree of protection. In addition, union- 2 corporate ombudsman’s” concerns. ro
management relations, always difficult at best, dod
would be strained further by a procedure which Corporate Fears att
excludes union influence on the dispute-resolu- 1
tion process. There are, of course, legitimate objections to ony

a corporate ombudsman system. Clearly, a man- ves
Policy Issues ager who must submit a particular decision Us:

The ombudsman likewise exercises no juris- [0 Someone else’s scrutiny (and perhaps have to
diction where the contest involves clear com- defend it personally) is bound to be somewhat :
pany policy of general application. As Gellhorn restrained in making that decision. Yet the re- wo
points out, “The broad contours of . . . adminis- straint often can be a beneficial one, since it age
tration . . . are primarily questions for political 2 Op. cit., p. 47.
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tory allows him to weigh, in advance, the utility of abused is minimal when appropriate institu-
ally the action against the potential harm to an indi- tional safeguards have been provided. Perhaps
ude vidual. He may even see possible (and perhaps the best argument against this understandable
Ss to better) alternatives before he takes an action reservation can be gleaned from political experi-
this that may create conflict. It may even help man- ence. The political ombudsman has served to
any agers at all levels to understand what is happen- protect administrators from their superiors more

ing and to require subordinates to exercise dis- often than he has invoked the citizen's interest
any cretion reasonably. against the “bureaucrat.” Initial bureaucratic
ular Would some managers “freeze” into immobil- animosity -toward the ombudsman, evident in
ited ity and refuse to act? Perhaps. But the man- every country when the system was originally
nan ager who believes his action is correct should instituted, rapidly became enthusiastic approv-
For not freeze: if he believes that his action cannot al, for that precise reason. - Today, a managertory be rationally justified, why should he take it in~~mayfeelhisprerogativesarebeingundermined;fices the first place? There are few emergency situ- tomorrow, he may wish that his superior’s “arbi-yees ations which compel completely unpremeditated~~trariness”towardhimcouldbecurbed.Itisular action. When an emergency arises, the dynamic often a matter of whose prerogatives are being

sting manager “acts,” and the last concern on his gored. -
eady mind is that of accountability to someone else. Of course, the ultimate question is really
\as a If the situation is less urgent, perhaps precipi- whether the ombudsman system keeps funda-
nent tous action is unwarranted, and accountability mental decision making in the hands of man-
e on is then a consideration in the manager's mind. agement. If the answer is yes — as it is here —

the ~ then abstract shibboleths should not be invoked
Flood of Litigation to defeat an otherwise reasonable proposal. Af-

reen Possibly, the very existence of an ombudsman ter all, our society suffers enormously by fur-
gen- would encourage filing of numerous frivolous  nishing criminals with a highly sophisticated
nda- complaints; managers would spend all of their system of justice, but most of us agree that we
cable time answering baseless accusations, and corpo- prefer this to living in a society which does
ually rate efficiency would be impaired. In law, this otherwise.
cyis is called the “flood of litigation” argument.
v the © However, such fears usually prove to be un- Disruptive Intrusion

founded. Rarely does the trickle of complaints Another real fearcenters about the possible
e in become a flood. Arbitration was questioned on gnooper’s role of an ombudsman. Would he
arise these very grounds initially, but statistics show constantly wander through executive offices,
iscre- that there was little cause to worry. To cite one rymmage through files, startle secretaries, peer
Ei example: over trembling shoulders to read what someone
, During an 85-year period, Bethlehem Steel is writing, and in general play Sherlock Holmes?

5 experienced 17,000 initial protests against man- Such conduct would admittedly disrupt man-
Jean: agement decisions. Of these, 30% were bar- agement functioning and create serious prob-
being gained out prior to arbitration, 58% were dropped lems. The question, while entirely legitimate,
titute altogether, 12% went to arbitration, and only fails to take into account the ombudsman’s truly
lems, 5% were actually settled by the arbitrator.’? limited role.
us of : As I view the corporate ombudsman in thisSince the ombudsman would enjoy the pre- 5.1 Siew the corporn ic R

rogative of dismissing complaints, he would proposal, he generally sits in an office and re-
doubtlessly weed out most of the frivolous ones ceives complaints when and if filed. He con-
at their inception. As we have seen, the Danish ducts an appropriate investigation, often one

ns to ombudsman regularly dismisses without any in- as = yieen Sen &gt; St
man. vestigation about 85% of all complaints. Or wes 0 mors nove I peeled
il calls in the manager involved and requests a

c1s10n Usurpation of Rights conference at a mutually convenient time. Very
jve to qa few cases go further, although it is conceivable
swhat While it is clear that the ombudsman system 90 vidit to 2 particular place might be neces
1e re- would tend to weaken the prerogatives of man- sary. Certainly, this can be arranged tactfully
ce it agement, the danger that its exercise may be 1 ith little disruption. As Gellhorn, in ref-

 Phelps, op. cit., p. 15. erence to a New Zealand ombudsman, observes:
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“Without exception the interviewed public agen- ® That the charge be stated. gay

cies maintained that the ombudsman’s access to ® That some sort of proof in support be adduced wit
; ; erie

i So od oy Gi papers had at apy impartial hearing (if a factual dispute exists). , 7hnot had the feared adverse effects. ® That the punishment be appropriate to both AL
If a complaint, or a sequence of them, indi- the “crime” and the “criminal,” which automatical- or ex

cates substantial irregularity, then the ombuds- ly means a curb on the punishment of dismissal. indus

man might well become a Snooper. But, then, Body of Precedent cause
there might well be a substantial problem worth envi
investigating. Most likely, any general problem The ombudsman should create, and reason- is lik
raised by several complaints would not involve ably follow, a body of precedent. If incompe- tions
a disruptive investigation; it would merely be tence 1S the issue, then the ombudsman should preci
the subject of a report to the president. Remem- ascertain whether reasonable job requirements A
ber, the ombudsman exists to serve the corpora- for the position existed and were known to who
tion, not to destroy it. A reasonable sense of the aggrieved employee. If a new job require- mich
tact on his part would preclude any “bull in the ment is necessary because the nature of the job hea
china shop” attitude; and unless the corporation has changed, perhaps some advance notice of ough
is totally mismanaged, there would be no neces- this — as well as an opportunity to acquire the bene]
sity for substantial intrusion into daily opera- new skills tes shouldhave been afforded. “In- ties
tions. If the corporation is totally mismanaged, sufficient supervision” may well be a defense to even:
it is highly unlikely that its management would disciplinary action, for management has a rea- ing ¢
even consider having an ombudsman. sonable retraining obligation. For instance, an oh

Are we giving the ombudsman too much ombudsman might well be upset if a produc- fiedpower? He has the power only to advise and~~HODmanagerwhohadsuddenlybeenrequiredresolto dismiss unjustified complaints. He gets no to write formal reports was discharged because city
more money or prestige for finding manage- he could not do so at first. It
ment “guilty.” He is not paid by the number of The significant aspect of the ombudsman’s desig
cases he adjudicates. He has no vested interest role is that he brings sophisticated concepts to and
— such as his own job — to defend. He com- 20 institution whose function is narrow but hou
petes with no one in the organization for power whose importance is great. A reasonable om- will
or for limited resources. In short, he is just budsman might decide that the right to counsel a pd
there. His role is to be objective. His only con- is unnecessary, since the proceeding is investi- “nalcern is for the maintenance of corporate integ-~~S2HVebutthatpriorwarningorinadequatejobadority toward employees and for the incidence of performance is a prerequisite to disciplinary iarbitrary action at almost any level of decision~~action.tionmaking. Then, if there is a hearing, the ombudsman ew

should neither feel bound to strict legal rules of
evidence nor permit the introduction of illegal-

Standards &amp; Sources ly obtained evidence. To use illegal evidence
- is to encourage antisocial practices; and this is

But how can we be sure that this “saint” will hi
not be governed by whim and caprice, that he Jhnoniads i 2 both comp 28g Ie 1
will act on a case-to-case basis, or in accordance I particalor, canes ne ated to shot
with some “eternal” principle? If the ombuds- the Shy ol a oe bs ; hoduey (union 2 temi

WE on pe n 3 second offense” situation is involved), while, If tl
i: Ee , Pan GR, on the other hand, some consideration should e: nd err nscience, he must ac : a Peri

within a framework provided by the recognized he given io 3 previous Fog Saplovmen) end ther
fei prov; 71 Y Sie Thus, within the constraints imposed by cor- wil

Ta ne ar inh i porate life, operative principles of adjusting dis- 1: . utes can be formulated.
discipline is the issue, for example, due process P em}
requires: © Background Possibilities ij

; : t

® That the policy be known (or at least pub- The ombudsman might be drawn from any ing.
lished) prior to the act. one of several sources. He could be a lawyer Bt

° That the standard allegedly violated be fairly familiar with corporate operations; it is obvi-
specific. * Op. cit., D. 126.
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ously most desirable to have someone familiar a better corporate climate, even if rarely used.
with both environments. Accordingly, an ex- As one observer notes:

duced . Cl, or]
iter perienced member of the corporate legal division An omDudsinins Sohietement einer ba ncn.

v ; 5 1 Ii t t y 5 1

Sens or ex-arbitrator, who has served in a particular aon eT ay
esa. industry and is familiar with its problems. Be- ate the public confidence upon which democraticcause such a person has been conditioned by an~~governmentmustbebased.”13. Ce . . . 1c ; 9 e ; } i"SON Sivonen of ad shi) hrispradancg oh If in the above we substitute the terms “em-

is likely to have a “feel” for both human rela- , ATL -
)mpe- : : ployee” for “public,” “corporate” for “democrat-tions and corporate necessity, as well as an ap- Tt ‘« » Lo » ;
hould SE : : : ic,” and “should” for “must,” we have succinctlypreciation of the process of dispute resolution. :
nents : stated the ombudsman’s true value. Indeed, theA former top executive who has retired or : :
m to WE : J corporations that are most likely to adopt thiswho is interested in human relations problems : :
Juire- Le system are probably those least in need of it —: might also be an effective ombudsman. Al- : : ro
«e job : : as is true of their political counterparts. Thethough such a man is not likely to be thor- re
ce of op : er operative word here is “least,” for all human

oughly familiar with legal principles, he may j : Wa
e the ; : enterprises need an ombudsman. All enterprisesis benefit from numerous educational opportuni- :

In- Ped i ; involve stress and conflict of one sort or an-
ties in large communities. A night college or rs

1se to : : other, and no one can legitimately claim thateven law school course and some intensive read-  « . , Wi : :
| rea- : : i his” organization is a haven for his associates.ing could provide him with the requisite back- :
e, an : : As fallible beings, we may conclude, as does
Hc. ground. Since due process in this context is SR Se
i often little more than applied wisdom, the basic Srenp g |
pare resources should be present within the indi- The issue, then, is not the elimination of con-
cause vidual himselt. flict . . . from organizational life; it is the contain-

It is even conceivable that management might ment of this condition at levels and in forms whichhens designate a certain official to act as ombudsman~~2t¢atleasthuman,tolerable,andlowincosts;andpts to : : which might at best be positive in contribution: toand educate him to the role. However, this . ;... sn/ but : individual and organization.
a should not be done as a matter of grace, and it |
jon will appear to be just that if he either serves on A better definition of the need and the role
ii, a part-time basis or is thought of as merely a of the ombudsman cannot be found. =
Non “management man.” If this modus operandi is The experience of the political ombudsman
i Job adopted, he should clearly demonstrate his inde- has demonstrated that he is a most useful tool
Rs pendence in accordance with the recommenda- to society. Nobody, including his initial de-

tions previously discussed (long-term contract, tractors, wants to give him up. Yet society must
a salary, and so forth). be willing to accept him as a check on its acci-
leoal dental and intentional excesses. He can only
” be successful in his limited role if he is allowed
oy Conclusion to be; gf the power in the world without sup-

: port is of no consequence. :
or The concept of the corporate ombudsman Ultimate justice obviously cannot be achieved
Co should not be regarded as an expedient ora on earth. The ombudsman is not the great
hile temporary device — or worse, as a gimmick. panacea for social ill implied by much of the

. aa If the institution is to mean something, and not folklore. He has always been, and will continue
vii d merely be a waste of time, money, and hope, to be, most effective in cases of petty dimension.
b or then top management must be prepared to live Yet political society has found him to be truly
: with it. indispensable. In all enterprise, justice felt is
® The role of the ombudsman is to serve as an often justice achieved. The corporation, in our

embodiment of the corporate conscience. The time, is a “dispenser of justice” — both actual
system proposed in this article is inexpensive. and perceived.

why It does not unduly hamper corporate function- ®Cellliorn, op. cit. p. P42:
ing. It should ultimately, if not initially, create 8 Kahn, op. cit., p. 387.Lwyer y

obvi-


